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GENISLETILMIS OZET

Tarih boyunca giivenli tilke arayan miilteciler igin Avrupa tilkeleri cazip
konumunda olmustur. Bu sebeple her gecen giin Avrupa tilkelerine siginmak
isteyen muiilteci sayisi, yasanan krizler nedeniyle de artis gostermektedir.

Avrupa tlkeleri i¢in miilteci akinlarinin artmasi, barinma, ekonomik, politik ve
sosyal sorunlar1 da beraberinde getirmistir. Sorunlarin artmasi Avrupa tilkelerinin
Avrupa Birligi'nin yeni diizenlemeler yapmasini lizumlu kilmistir. S6z konusu
diizenlemelere iliskin 6nemli bir stratejinin siginmaci ve miiltecilerin geldikleri
tilkelerle isbirligi yapmak oldugu ifade edilebilir. Bu stratejinin bir tirtinii olarak
da AB cesitli iilkelerle Geri Kabul Antlasmalari imzalamaktadir. Bu antlasmalar ile
kisilerin mense tilkeye veya en son transit gecis yaptiklari tilkeye geri gonderilmesi
miimkiin hale gelmektedir. Antlasmalar dogas: geregi cift tarafli olsa da ve yine
geri kabul antlasmalar1 karsililik esasi, isbirligi, dayanisma hiiktimleri icerse de
esasinda mense ve transit tilke icin ytikimliilik dogurdugu soylenebilir. Bu
sebeple geri kabul antlasmalari ile birlikte AB finansal destek, vize kolaylig1 gibi
araglarla antlasmalari cazip hale getirmektedir.

AB bugtine dek on sekiz devlet ile geri kabul antlasmas1 akdetmis olup, Ttirkiye
ile de “Tiirkiye Cumhuriyeti ile Avrupa Birligi Arasinda Izinsiz ikamet Eden
Kisilerin Geri Kabuliine Iliskin Anlasma” 16 Aralik 2013 tarihinde imzalanmustr.
Anlasma genel itibariyle, karsilikli olarak, Tiirkiye veya AB {iyesi bir devlet
acisindan diizensiz gogmen olan vatandas, tictincii tilke vatandas: veya vatansiz
kisinin duruma gore geri kabulii veya transit gegisi ile ilgili kosullari, esaslar1 ve
usulleri belirlemektedir. Tuirkiye ile imzalanan geri kabul anlasmasi ile birlikte de
Vize Serbestisi Diyalogu Mutabakat Metni de imzalanmis ve Turkiye
ekonomisinde yaratabilecegi ekonomik olumsuzluklara karsi finansal destek
ongorulmistr.

1 Ekim 2014 tarihinde yiirtirltige giren anlasmanin vatandaslar i¢in derhal
uygulanacag1 diizenlenirken, tgtlincti iilke vatandaslar1 ve vatansizlarin geri
kabultintin anlasmanin yiiriirliie girmesinden sonra ¢ yil ge¢mesiyle
uygulanacag1 kabul edilmistir. Ancak 2015 yilinda ortaya c¢ikan Suriyeli miilteci
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kriziyle beraber anlasmanin yiriirlitk tarihi 1 Haziran 2016 olarak revize
edilmistir. Bunun yani sira yine krize yonelik bir adim olarak, 18 Mart 2016
tarihinde Mutabakat imzalanarak Turkiye’den Yunan adalarina gecen tiim
diizensiz go¢menlerin Tiirkiye'ye iade edilecegi ve buna karsilik da bire bir
formiilasyonu kapsaminda, iade edilen her miilteciye karsilik Ttirkiye’den bir
Suriyeli miiltecinin AB’ye yerlestirilecegi diizenlenmistir. Bunlarin yani sira, daha
once ddenmesi taahhtit edilen mali destegin 6demesi hizlandirilacak ve ek bir mali
fon devreye sokulacaktir.

S6z konusu mutabakat hizlica hayata gecirilmis ve Ege Denizinde yasanan
miilteci gegisleri biiytik oranda azaltilmistir. Ancak beklenenin aksine
Yunanistan’dan Tiirkiye’ye iade edilen miilteci sayist 3 bine yakinken,
Turkiye’den AB’ye yerlestirilen miilteci sayis1 33bine ulasmistir. Bunun en biiytik
sebebi ise Yunanistan mahkemelerinin Ttirkiye nin miiltecilerin geri gonderilmesi
icin giivenli tilke oldugunu kabul etmemesi olmustur. Ancak mdilteci sayilarmin
artmasi ile Yunanistan s6z konusu durusundan vazgecerek Haziran 2021’de
Tiirkiye'nin Afganistan, Banglades, Pakistan, Somali ve Suriye'den gelen insanlar
icin "gtivenli ti¢linci tilke" oldugunu belirleyen bir Yunan Ortak Bakanlar Karar1
(JMD) ile kabul etmistir. Bu yeni politikaya dayanarak, sz konusu milliyetlere
sahip kisilerin miilteci basvurulari, bireysel durumlarma ve mense {ilkelerinde
karsilastiklar1 risklere gore incelenmeksizin, gtivenli tilke olarak varsayilan
Tuirkiye'ye gonderilmesi dngoriilerek, basvurular: kabul edilemez bulunuyordu.
Eger basvuruda bulunan kisi Tiirkiye'nin kendi igin gtivenli olmadig: ispat ettigi
durumlarda bagvurusu kabul edilebilir bulunarak incelemeye alimiyordu. ' kabul
ediliyor. Diger durumlarda ise miilteci basvurusunda bulunan kisilerin AB-
Turkiye arasindaki Geri Kabul Anlasmasi baglaminda Tiirkiye'ye geri
gonderilmesi 6ngoriiliiyordu.

Pandeminin ortaya ¢tkmasi ile Tiirkiye’de tilke giris ¢ikislarinda bir takim
kisitlamalara basvurmus ve bu baglamda Yunanistan gonderilecek miiltecileri de
kabul etmemeye baslamistir. Boylece ne yazik ki basvurular1 kabul edilemez
bulunan ve siginma arayan kisiler yasal bir belirsizlige sikismis durumda
kalmustir. AB ile Tiirkiye arasindaki Geri Kabul Anlasmasi da AB'nin miiktesebati
da tilkelerinden ayrilmak zorunda olup giivenli yer arayan bu miiltecilerin
ihtiyaclarina yeterince yanit vermemeye baslamistir.

Buttin bunlar akabinde Avrupa Birligi smirlarini miiltecilere karsi korumak
adina, dis sinirlardan tiim girislerde siki bir 6n kontrol mekanizmasi getiren Gog
ve Iltica Pakt1 yaymlanmistir. Ancak s6z konusu pakt halihazirda yeterli onay1
saglayamadigindan kabul edilmis durumda degildir.

AB tarafindan miuiltecilere iliskin yapilmis diizenlemeler cgesitli agilardan
elestirilere konu olmustur. Oncelikle Tiirkiye ile yapilan Geri Kabul Anlagmasi ve
Mutabakat Zapti1 Tiirkiye'nin AB miiktesebati acisindan giivenli {ilke olarak
addedilemeyecek olduguna iliskindir. AB yasalar1 ise bir tilkenin ancak
“Miilteciler hakkinda Cenevre Sozlesmesi'nin hiiktimlerini, higcbir cografi
kisitlama koymadan onaylamissa” giivenli sayilabilecegini 6zellikle belirtir.
Bununla birlikte Tiirkiye, Miilteci S6zlesmesi'ni cografi kisitlama ile uygulayan bir
tilkedir. Bu sebeple AB miiktesebat1 uyarinca Tiirkiye “gtivenli tilke” konumunda
degildir. Ancak geri kabul antlasmasi uyarinca geri gonderme yapilabilmektedir.
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Bu sebeplerde Tiirkiye ile yapilan anlasmalarin miilteci hukukunun temel
ilkelerinden olan geri gondermeme ilkesini ihlal ettigi iddia edilmektedir.

18 Mart tarihli Mutabakat Zaptinda mevcut olan birebir formiilasyonu da
Yunan adalarina yasa disi yollarla ulasan ve iltica basvurular1 reddedilen tiim
gocmenlerin Tirkiye’ye geri gonderilecegi, ancak bunun karsiliginda Tiirkiye’'de
bulunan sadece Suriye vatandaslarinin, AB tilkelerine yerlestirilecek olmalar1
sebebiyle 1951 Cenevre Sozlesmesi'nin 3. maddesi olan “ayrimcilik yapmama”
ilkesinin ihlal edildigi bir diger tartisma konusudur. Yine Yunanistan tarafindan
kabul edilen JMD ile sadece bes milliyetten olan kisilerin basvurularinin
incelemeksizin kabul edilemez bulunmasi, Gog ve [ltica Paktr’nin ise miiltecilerin
durumundan ziyade AB'nin siurlarmin korunmasma yonelik olmasi elestiri
almaktadir.

Biittin bu aciklamalar 1s1ginda AB'nin miilteci politikasinda gerekli ve yeterli
adimlar1 atma konusunda basarisiz oldugu; AB'nin miilteci krizi ile bas edebilmesi
adma AB politikasinin, AB tiye {ilkeleri arasindaki isbirligini giiclendirmesi ve
miiltecilerin gitivenli bir sekilde yeniden uygun yerlere yerlestirilmesi ve
entegrasyonu icin gerekli araclar1 saglamasi gerektigi ifade edilebilir.

Anahtar Kelimeler: Avrupa Birligi, Tiirkiye, miilteci, geri kabul andlasmas1
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EVALUATING THE READMISSION AGREEMENT BETWEEN THE
EU AND TURKEY FROM AN INTERNATIONAL LAW PERSPECTIVE

EXTENDED SUMMARY

Throughout history, European countries have been in an attractive position for
refugees seeking a safe country. For this reason, the number of refugees seeking
asylum in European countries is increasing daily due to the crises experienced. The
increasing influx of refugees in European countries has brought with it housing,
economic, political and social problems. The increase in problems has made it
necessary for European countries and the European Union to make new
regulations. An important strategy related to these regulations is cooperating with
the countries asylum seekers and refugees come from. As a product of this
strategy, the EU is signing Readmission Agreements with various countries. With
these agreements, sending people back to their country of origin or the country
where they last transited is possible. Although the treaties are bilateral, they create
obligations for the country of origin and transit, even though they contain
reciprocity, cooperation, and solidarity provisions. For this reason, along with
readmission agreements, the EU makes agreements attractive with financial
support and visa facilitation tools.

The EU has concluded a readmission agreement with eighteen states so far, and
the "Agreement on the Readmission of Unauthorized Residents Between the
Republic of Turkey and the European Union" was signed with Turkey on
December 16 December 2013. As a general rule, the Agreement mutually
determines the conditions, principles and procedures for the readmission or transit
of irregular migrants, third-country nationals or stateless persons from the point
of view of Turkey or an EU member state. Along with the readmission agreement
signed with Turkey, the Visa Liberalization Dialogue Memorandum of
Understanding was also signed, and financial support was envisaged against the
economic disadvantages it may create in the Turkish economy.

While it was arranged that the Agreement, which entered into force on October
1, 2014, would be implemented immediately for citizens, it was agreed that the
readmission of third-country nationals and stateless persons would be
implemented three years after the Agreement's entry into force. However, with the
Syrian refugee crisis that emerged in 2015, the Agreement's effective date was
revised to June 1, 2016. In addition, as a step towards the crisis, a Memorandum
was signed on March 18, 2016, in which all irregular migrants crossing from
Turkey to the Greek islands will be returned to Turkey, and in response, under the
one-on-one formulation, one Syrian refugee from Turkey will be resettled in the
EU for each returned refugee. Paying paid financial support that was previously
committed will be accelerated, and an additional financial fund will be activated.
This Agreement was implemented quickly, and refugee crossings in the Aegean
Sea have been significantly reduced. However, contrary to expectations, the
number of refugees returned to Turkey from Greece is nearly 3 thousand, while
the number of refugees resettled to the EU from Turkey has reached 33 thousand.
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The biggest reason is that the Greek courts have not accepted that Turkey is a safe
country for repatriating refugees. However, Greece abandoned its position with
the increase in the number of refugees. They accepted it in June 2021 with a Greek
Joint Ministerial Decision (JMD), which determined that Turkey is a "safe third
country" for people from Afghanistan, Bangladesh, Pakistan, Somalia and Syria.
Based on this new policy, it was assumed that people with these nationalities
would be sent to Turkey, which was assumed to be a safe country, without
examining their refugee applications according to their status and the risks they
faced in their country of origin, and their applications were deemed inadmissible.
If the applicant proved that Turkey was not safe for him, his application was
deemed acceptable and was being examined. 'In other cases, it was envisaged that
refugee applicants would be sent back to Turkey in the context of the EU-Turkey
Readmission Agreement.

With the emergence of the world pandemic, Turkey has resorted to several
restrictions on entry and exit, and in this context, also started not accepting
refugees to be sent By Greece. Thus, unfortunately, people whose applications
have been found inadmissible and seeking asylum have been in legal limbo. Both
the Readmission Agreement between the EU and Turkey and the EU acquis have
to Decouple from their countries and have started failing to adequately respond to
the needs of these refugees looking for a safe place.

After all this, to protect the borders of the European Union against refugees, the
Migration and Asylum Pact was published, which introduced a strict pre-control
mechanism at all entrances from external borders. However, the pact has not been
accepted because it needs to provide more approval.

The regulations made by the EU regarding refugees have been the subject of
criticism from various angles. Firstly, the Readmission Agreement and the
Memorandum of Understanding concluded with Turkey are related to the fact that
Turkey cannot be considered a safe country from the point of view of the EU
acquis. EU law states that a country can only be considered safe if it has "ratified
the Geneva Convention on Refugees provisions without imposing any
geographical restrictions". However, Turkey is a country that implements the
Refugee Convention with geographical restrictions. For this reason, Turkey is not
in the position of a "safe country" by the EU acquis. However, repatriation can be
made by the readmission agreement. For these reasons, it is claimed that the
agreements concluded with Turkey violate the principle of non-refoulement, one
of the basic principles of refugee law.

The one-to-one formulation available in the Memorandum of Understanding
dated March 18 is that all migrants who have reached the Greek islands illegally
and whose asylum applications have been rejected will be sent back to Turkey.
However, in return, only Syrian citizens who are in Turkey will be resettled in EU
countries. Hence, there is a discussion about violating the principle of non-
discrimination principle according to Article 3 of the Geneva Convention of 1951.
Again, with the JMD accepted by Greece, the applications of people from only five
nationalities are found inadmissible without examination. At the same time, the
Migration and Asylum Pact aims to protect the EU's borders rather than the
situation of refugees.
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In light of all these explanations, it can be stated that the EU has failed to take
the necessary and sufficient steps in its refugee policy; for the EU to cope with the
refugee crisis, EU policy should strengthen cooperation between EU member
states and provide the necessary tools for the safe resettlement and integration of
refugees in appropriate places.

Keywords: European Union, Tiirkiye, refugees, readmission agreement



