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ONSOZ

4-6 Temmuz 2022 tarihlerinde diizenledigimiz “Uluslararasi Akdeniz Hu-
kuk Kongresi 2022”, 60 c¢evrimi¢i ve 7 yiiz yiize oturumdan olusmaktadir.
Kongre'ye gerek yurtici gerekse yurtdisindan ¢ok sayida akademisyen ve yargi
mensubu katilmistir. Kongre’de tamami hakem incelemesinden gecerek kabul
edilen 274 bildiri sunulmus ve tiim oturum kayitlar1 Fakiltemizin YouTube
hesabinda yayinlanmistir*.

Genis katilimin saglandig1 kongremiz kapsaminda her biri kendi alaninda
6zgiin konulari esas alan bildirilerin, hukuk diinyasinda glindeme gelen tar-
tismali noktalara temas edecegine ve etkili ¢6ziim 6nerileri getirmis olacagina
siiphem yoktur. Ozellikle bilisim alaninda yasanan gelismeler, ekosistem ile
ilgili sorunlar, hayvan haklari, yapay zeka, uygulamada ortaya ¢ikan yeni soz-
lesme tipleri ve hukuksal kurumlar baglaminda giincel konularla ilgili bildiriler
s6z konusu sorunlara 151k tutabilecektir. Nitekim deginilen alanlarda ortaya
¢ikan hukuki sorunlara kongremizde sunulan bildiriler araciligiyla dikkat ce-
kilmesi dogrultusunda hem doktrinde hem de uygulamada farkli goriislerin
ileri siiriilmesi sayesinde ¢6ziim bulunmasi miimkiin olabilecektir. Dolayisiyla
giincel sorunlara iliskin bildirileri sunan katilimcilarimiz sayesinde kongremi-
zin degeri artmaktadir.

Uluslararasi Akdeniz Hukuk Kongresi, 3 Temmuz 1992 yilinda kurulan
Akdeniz Universitesi Hukuk Fakiiltesi’nin 30. kurulus yili anisina diizenlenmis-
tir. Boylesine anlamli bir misyonu tasiyan kongremizin bu derece genis kati-
limli olmasi ve Fakiiltemizin kurulusunu hukuk camiasiyla beraber kutlamak
bizleri ziyadesiyle mutlu etmistir. Kongremizin, yeni tartismalar ve bilimsel
kopriilere yol agcmasini temenni ederim.

Boylesine genis katiliml bir Kongre elbette bir¢ok kisinin yogun mesai ve
emekleri sayesinde gerceklesmistir. Bu vesileyle Kongremizin planlanmasi ve
icras1 icin emegi gecen basta Diizenleme Kurulu liyeleri olmak tizere Bilim
Kurulu tiyelerine ve tiim katilimcilara tesekkiir ederim. Kongrenin tiim hukuk
camiasina katki sunmasini timit eder, sevgi ve saygilarimi sunarim.

Dizenleme Kurulu Adina
Prof. Dr. Mehmet ALTUNKAYA

https://www.youtube.com/channel/UCLyGXpRx6zdJRzAIRD8hKfA/playlists
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DAVACI ALEYHINE SONUCLANAN SOYBAGININ
REDDI DAVASINDA iLERI SURULEN iDDIiALARIN
DAVALININ KiSiLIK HAKLARINI iHLAL ETMESI

Aysegiil DORTTEPE OKUTAN *

Cocuk, evlilik icinde veya evliligin sona ermesinden baslayarak ii¢ yiiz
giin icinde dogmussa, o evlilik icerisindeki koca, ¢cocugun babasi sayilir. Evli-
lik birligi icerisindeki koca ile ¢ocuk arasindaki bu soybag iliskisi, Tiirk Me-
deni Kanunu'nun (TMK) 285. maddesinde 6ngoriilen babalik karinesi dolayi-
siyladir. Anilan maddede kabul edilen karinenin ciiriitiilmesi amaciyla
soybaginin reddi, hdkimden talep edilebilir. Soybaginin reddi davasi olarak
anilan bu dava, ¢ocuk ve baba tarafindan agilabilir. Soybaginin reddi davasi-
nin baba tarafindan ag¢ilmasi halinde, davalilar ana ve ¢ocuk; cocuk tarafin-
dan agilmasi halinde ise davalilar ana ve kocadir (TMK m. 286). Bunun hari-
cinde, TMK m. 291 uyarinca diger ilgililerin de dava agma hakki vardir.
Soybaginin reddi davasinda, davacinin ispat yiikli, cocugun ana rahmine
diismesi zamanina gore farkhlasir. Soyle ki, cocugun evlilik icerisinde ana
rahmine diismesi halinde, kocanin baba olmadiginin davaci tarafindan ispati
gerekir (TMK m. 287). Bu durumda, davaci, ana ile kocanin cinsel iliskisinin
imkansiz oldugunu, kocanin iireme yeteneginden yoksun oldugunu veya
¢ocugun, kocadan baska bir Kkisiyle cinsel iliskisinden oldugunu ispatlamali-
dir. Cocugun babasinin koca olmadigl yéniinde kuskunun bulunmasi ise ye-
terli degildir. Cocuk, evlenmeden 6nce veya ayri yasama sirasinda ana rah-
mine diismiisse, bu olgularin kanitlanmasi, babalik karinesinin ciirtitiilmesi
icin yeterlidir. Fakat, gebe kalma déneminde, ana ile kocanin cinsel iliskide
bulundugu yoniinde gii¢li deliller varsa, ¢ocugun evlilik icerisinde ana rah-
mine diismesi halinde a¢ilan soybaginin reddi davasindaki ispat kosullari
aranir (TMK m. 288).

Kocanin, evlilik birligi icerisinde ana rahmine diisen ¢ocugun biyolojik
babasi olmadigindan bahisle a¢tig1 soybaginin reddi davasini ispat etmek
icin, kadinin evlilik birligi icerisinde baska erkeklerle cinsel iliskiye girdigi,
iffetsiz yasadig1 iddialarini ileri siirmesi halinde, kadinin kisilik haklarina
aykirilik meydana gelebilir. Benzer sonug, koca disindaki diger kisiler tara-
findan agilan soybaginin reddi davasinda da ortaya cikabilir. Ozellikle dava-
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cinin davasini gliglii temellere dayandirmamasi, babalik karinesinin ¢iirii-
tiilmesinde kuvvetli delillerinin bulunmamasi, davacinin dayandig delillerin
kuskulu olmasi ya da kadinin seref ve haysiyetine saldir1 niteligindeki iddia-
lardan olusmasi karsisinda, yargilama sirasinda yapilan incelemede, ¢gocugun
babasinin koca oldugunun tespit edilmesi ve bu nedenle davanin reddi ha-
linde, kadinin seref ve haysiyetinin ve dolayisiyla kisilik haklarinin ihlali so-
nucu dogar.

Soybaginin reddi davasinin ispati asamasinda, davanin konusu geregi,
davalinin 6zel yasamana, aile yasantisina iliskin beyanlarda bulunulmasi
miimkiindiir. Bu itibarla, davacinin Anayasa tarafindan korunan hak arama
hiirriyeti kapsaminda ac¢tig1 soybaginin reddi davasinin karsisinda yine Ana-
yasa ve Tirk Medeni Kanunu tarafindan gilivence altina alinan kisilik haklari
yer alir. Bu nedenle tarafimizca, soybaginin reddi davasinin davacisi ve dava-
lis1 arasindaki ¢atisan ¢ikarlarin sinirinin belirlenmesi, 6zellikle dava redde-
dildiginde, davacinin iddialarinin, hangi hallerde davalinin kisilik haklarina
saldirt mahiyetinde oldugunun yargi kararlar1 1s18inda tespit edilmesi ve
tartisilmasi hedeflenmektedir. Bununla birlikte, davacinin aleyhine sonugla-
nan soybaginin reddi davasinda, davalinin kisilik haklarina aykir1 davranildi-
g1 tespit edilirse, Tiirk Medeni Kanunu kapsaminda sahip oldugu haklar ele
alinacaktir.

Anahtar Kelimeler: Soybaginin reddi, babalik karinesi, kisilik hakki,
manevi tazminat, hak arama hiirriyeti.

VIOLATION OF DEFENDANT’S PERSONAL RIGHTS
BY THE CLAIMS OF PLAINTIFF IN A DISMISSED
PATERNITY CHALLENGE CASE

Where a child is born in wedlock or within 300 days of dissolution of the
marriage, the husband is deemed to be the father. This paternity relationship
between the husband and child is derived from article 285 of Turkish Civil
Code (TCC). A paternity challenge can be claimed before court as to disprove
the paternity presumption stated in the aforementioned article. The pater-
nity challenge cases can be claimed by the child and the husband. When the
paternity challenge case is claimed by the husband, the defendants are the
mother and the child; and when the case is claimed by the child, the defen-
dants are the mother and the husband (TCC art. 286). Besides, as per to arti-
cle 291 of TCC, this case can be claimed by other relevant persons. The bur-
den of proof in paternity challenge cases may vary according to the concep-
tion time of the child. When a child is conceived in wedlock, the plaintiff
should prove that the husband is not the father (TCC 287). In this case, the
plaintiff should prove the impossibility of the husband to be in a sexual inter-
course, to have infertility or, the child is conceived from sexual intercourse
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between the mother and the man, other than the husband. A suspicion re-
garding the husband’s fatherhood is not sufficient. If the child is conceived
before the marriage was concluded or at a time when the spouses were living
apart, it is deemed to be enough to prove these facts for challenging the pa-
ternity presumption. However, in cases where there are significant evidences
that the husband and mother was in sexual intercourse during the concep-
tion term, the rules for burden of proof in the cases when the child is con-
ceived in wedlock, are applied (TCC art. 288).

When the husband asserts in the paternity challenge case, concerning
that he is not the biological father of the child that born in the wedlock, that
the mother has been in sexual intercourse with other men or lives as un-
chastely, then these assertions may violate the mother’s personal rights.
Similar consequences might arise when the case is claimed by other relevant
persons. Specifically, the mother’s reputation is injured and her personal
rights are breached when it is proved in the proceeding that the husband is
the real father of the child and accordingly when the case is dismissed, to the
contrary where the plaintiff does not build the case on solid bases, does not
have strong evidence to disprove the presumption of paternity, to have sus-
picious evidence or the evidences of the plaintiff only consist of the claims
which violate the mother’s personal rights.

As to the subject of paternity challenge case, the plaintiff's declarations
might disclose defendant’s private or family life, while proving the case. In
this respect, as opposed to the paternity challenge case which is claimed by
plaintiff in context of right to legal remedies protected by Constitution; the
personal rights of the defendants which are guaranteed by the Constitution
and Turkish Civil Law, stand. For that reason, we aim to determine the con-
flict of interests between the plaintiff and defendant in paternity challenge
cases and specifically identify and discuss, considering judicial decisions in
which the claims of the plaintiff might violate defendant’s personal rights in
case of dismissal. Besides, upon the dismissal, if defendant’s personal rights
are violated, the rights of the defendant under Turkish Civil Code will also be
discussed.

Key Words: Paternity challenge, presumption of paternity, personal
rights, non-pecuniary damages, right to legal remedies.
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