lll. Uluslararasi * International
Necmettin Erbakan Universitesi

Hukuk Kongresi

Necmettin Erbakan Law Congress 2023

OZET BILDIRI KITABI

ABSTRACT BOOK




O]

NEU

PRESS

neupress.org

000

pressneu

Necmettin Erbakan Universitesi Yayinlari: 216
IIILULUSLARARASI NECMETTIN ERBAKAN UNIVERSITESI
HUKUK KONGRESi OZET BiLDIiRi KiTABI

INTERNATIONAL NECMETTIN ERBAKAN UNIVERSITY LAW
CONGRESS ABSTRACT BOOK

Genel Yayin Yonetmeni/Editor in Chief
Dr. Ogr. Uyesi Fatih KALECI

Tasarim/Desing
Blsra UYAR
Muhammed Sami TEKIN

E-ISBN
978-625-6802-00-1

Baski/Printing

Necmettin Erbakan University Press (NEU PRESS)
Yaka Mah. Yeni Meram Cad. Kasim Halife Sok. B Blok
No: 11 Meram / KONYA / TURKIYE

0332 221 0575 - www.neupress.org

Sertifika No: 48888

NEU PRESS 1. Baski, Konya/TURKIYE
Agustos 2023, vii + 603 sf., 16x24 cm

Kategori/Category
Hukuk Temel Alani

Lisans Turd | OA License: CCBY 4.0
©F Erisim | Access: neupress.org
®)] Copyright 2023

*This book is published under a CC BY license, which means that you can copy,
redistribute, remix, transform, and build upon the content for any purpose, even
commercially, as long as you give appropriate credit, provide a link to the license,
indicate if changes were made, and do not impose additional terms or conditions on
others that prohibit them from exercising the rights granted by that license, including

any effective technological measures.



IlI. Uluslararasi * International
Necmettin Erbakan Universitesi

Hukuk Kongresi

Necmettin Erbakan Law Congress 2023

Genel Bilgi

General Information

“1-3 Haziran 2023 tarihleri arasinda online olarak diizenlenmis olan
kongremiz, gectigimiz yillarda oldugu gibi hukukun biitiin alanlarina
hitap etmistir. Kongremiz kapsaminda c¢esitli hukuki meseleler ele
alinarak tartisilmis ve bdylelikle akademik literatiire onemli katkilar
sunulmasi hedeflenmistir. Kongremizin gecen yillarda yogun bir
katilmlar gerceklesmesi ve c¢ok sayida akademisyenin dikkatle
takip ettigi bir akademik toplanti haline gelmesi kongremizi bu yilda
gerceklestirmek hususunda bizleri tesvik etmistir.

Kongremizi sizlerin destegi ile geleneksel hale getirmeye gayret
gosterecegimizi gururla ifade etmek isteriz.”
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OZET

Is Hukuku hayatin her alanina temas eden sosyal, ekonomik ve
politik gelismelerin mevzuata ve uygulamaya en hizli yansidigi hukuk
alanlarindan biridir. Bu nedenle son derece dinamik bir yapiya sahiptir.
Ote yandan is iligkisinin taraflarini olusturan isci ve isverenin kendine
ozgii 6zelliklerinedeniyle Is Hukuku'na hakim olanilkeler, diizenlemelere
ve uygulamaya yon vermektedir. Kuskusuz bu ilkelerden en énemlisi, is
iliskisi icerisinde gorece dezavantajli konumda yer alan is¢inin korumasi
ilkesidir. Oteden buyana, is mevzuatiile is yargilamasinda 6zellikle is¢inin
korunmasi ilkesi gozetilerek diizenlemeler yapilmakta ve uygulama
stiregelmektedir. Is iliskisinin anilan bu kendine has 6zellikleri sebebiyle
taraflar arasindaki dengeyi saglama, yasa koyucunun ve uygulamacilarin
is uyusmazliklarinin ¢oziimiinde 6ncelikli amaclarindan biri olmustur.

Uyusmazlik ¢6zlimiinde ilk akla gelen hic¢ sliphesiz devlet yargisidir.
Bu dogrultuda glinlimiizde is uyusmazliklarinin ¢6zlimiinde 7036
sayih Is Mahkemeleri Kanunu uyarinca 6zel gérevli is mahkemeleri
bulunmaktadir. Genel bir ifadeyle, is mahkemeleri 5953 sayili Kanun’a
tabi gazetecilerin, 854 sayili Deniz Is Kanunu’na tabi gemi adamlarinin,
4857 sayil Is Kanunu’na ve 6098 sayili Tiirk Borglar Kanunu uyarinca
diizenlenen hizmet sozlesmelerine tabi calisanlara dair is iliskisi
nedeniyle sozlesmeden veya kanundan dogan her tirli hukuki
uyusmazlik bakimindan 6zel gorevli mahkemedir.

2017 yilinda yapilan diizenleme uyarinca, is mahkemesinde goriilecek
kimi davalarda arabulucuya basvuru zorunlu dava sarti haline
getirilmistir. Boylece artik is yargilamasinda alternatif uyusmazlik
¢6ziim yollarindan biri olan arabuluculuk kurumu dava sarti olarak
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karsimiza ¢ikmistir.

Alternatif uyusmazlik ¢6ziim yollarindan bir digeri olan tahkim ise son
donemlerde uyusmazlik ¢oziimiinde ¢okga tercih edilen yontemlerden
biri haline gelmistir. Tahkim yargilamasinin bu denli tercih edilir hale
gelmesinde kuskusuz giiniimiiz yasam kosullarinin bir getirisi olarak
uyusmazligin ¢o6ziimiinde hiz ve uzmanlik arayisi oncii olmaktadir.
Nitekim tahkim, devlet yargisi ve diger alternatif uyusmazlik ¢6ziim
yollar1 ile karsilastirildiginda anilan bu iki 6zellik agisindan ciddi bir fark
yaratmakta ve tercihe konu olmaktadir.

Is Hukuku baglaminda tahkim miiessesesi yeni bir kavram degildir.
Oyle ki, dzellikle 4857 sayili Is Kanunu ile 6356 sayilh Sendikalar ve
Toplu Is Sézlesmesi Kanunu’'nun yiiriirliige girdigi ilk hallerinde dahi
“0zel hakem”, “kanuni hakem”, “yliksek hakem kurulu” ibarelerinin ve
dolayisiyla tahkim yargilamasinin yer aldigini sdylemek mimkiindiir.
Giinltikhayatindinamikyapisindan encoketkilenenalanlardanbiriolarak
kabul edebilecegimiz is hayati ve bu dogrultuda is uyusmazliklarinda

tahkimin 6nemi giin gectikce daha ¢ok 6n plana ¢ikmaktadir.

6356 sayill Kanun uyarinca Toplu Is Hukuku uyusmazliklarinda
zorunlu ve ihtiyari tahkim kurumunun varhgin1 gozlemleyebilsek de
bireysel is uyusmazliklar1 bakimindan 4587 sayili Kanun’un 20. maddesi
uyarinca yalnizca ise iade talepli uyusmazliklarda ve taraflarin anlasmasi
halinde 6zel hakeme basvurulabilecegi goriilmektedir. Konu bakimindan
yalnizca ise iade davalariyla sinirlanan bu uyusmazliklarda dahi tahkim
yargilamasinin ancak taraflarin anlasmasi suretiyle basvurulabilen
ihtiyari bir tahkim oldugunu séylemek miimkiindiir.

Is Hukukunun is¢iyi korumayr amaglayan ilkeleri ve bu ilkeler
dogrultusunda gelisen Yargitay'in yerlesik ictihatlari da tahkime ancak
ise iade talepli uyusmazliklarda basvurulabilecegi, diger hallerde
basvurmanin miimkiin olmadig1 yoniindedir. Hatta bu dogrultuda
taraflar arasinda akdedilen tahkim s6zlesmeleri veya tahkim sartlarinin
gecersizligine karar verildigi goriilmektedir. Oysa tam da Is Hukuku'na
hakim olan ilkeler ve tahkimin kendine 6zgii yapisi uyarinca tahkime
basvurulabilecek is uyusmazliklarinin sinirh tutulmamasi gerekir.
Nitekim azinlikta da olsa Yargitay'in bu yonde kararlari mevcuttur.

Anahtar Kelimeler: Tahkim, Is Uyusmazlig), Bireysel Is Hukuku,
Toplu Is Hukuku, Tahkime Elverislilik.
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ARBITRATION IN INDIVIDUAL AND COLLECTIVE LABOUR
DISPUTES UNDER TURKISH LAW

ABSTRACT

Labour Law is one of the areas of law that touches every aspect of life
and has the fastest impact on practice. The most important principle that
dominates the Labour Law is the principle of protection of the employee
who is relatively disadvantaged in the employment relationship. Due
to the unique characteristics of the labour relationship, ensuring the
balance between the parties in the resolution of labour disputes has
been one of the primary objectives of the legislators and practitioners.

Labour Law, which is so much a part of life, is also the subject of
many disputes. The first thing that comes to mind in dispute resolution
is undoubtedly the state judiciary. Pursuant to the 2017 regulation,
application to the mediation institution, which is an alternative dispute
resolution method, has become a mandatory litigation requirement in
some cases to be heard in the labour court.

Arbitration, another alternative dispute resolution method, has
recently become one of the most preferred methods of dispute resolution.
Undoubtedly, as a result of today’s living conditions, the search for speed
and expertise in dispute resolution is the leading factor in the preference
of arbitration proceedings.

Work life, which can be considered as one of the areas most affected by
the dynamic structure of daily life, and in this direction, the importance
of arbitration in labour disputes is now more prominent. As a matter of
fact, arbitration is not a new concept in the context of Labour Law. In
fact, it is possible to say that even in the first versions of the Labour Law
No. 4857 and the Law No. 6356, the expressions of “special arbitrator”,
“statutory arbitrator”, “high arbitral tribunal” and thus arbitration
proceedings were included.

Pursuant to Law No. 6356, although we can observe the existence of
mandatory and voluntary arbitration in Collective Labour Law disputes,
pursuant to Article 20 of Law No. 4587, we see that in individual
labour disputes, a special arbitrator can be applied only in disputes
with reinstatement claims and upon agreement of the parties. In fact,
it is possible to say that even in these disputes, which are limited to
reinstatement cases in terms of subject matter, arbitration is an optional
arbitration that can only be applied upon the agreement of the parties.

The principles of the Labour Law aiming to protect the employee
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and the established jurisprudence of the Court of Cassation, which
has developed in line with these principles, are in the direction that
arbitration can only be applied in disputes with reinstatement claims,
and that it is not possible to apply in other cases. In fact, it is seen that
arbitration agreements or arbitration clauses concluded between the
parties in this direction are decided to be invalid. However, principles
governing Labour Law and the specific structure of arbitration, the
labour disputes that may be submitted to arbitration should not be
limited. As a matter of fact, there are decisions of the Court of Cassation
in this direction, albeit in the minority.

Keywords: Arbitration, Labour Dispute, Individual Labour Law,
Collective Labour Law, Arbitrability.
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